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(1) Real Party in Interest 

A statement identifying by name the real party in interest is contained in the brief. 

(2) Related Appeals and Interferences 

The examiner is not aware of any related appeals, interferences, or judicial 
proceedings which will directly affect or be directly affected by or have a bearing on the 
Board's decision in the pending appeal. 

(3) Status of Claims 

The statement of the status of claims contained in the brief is incorrect. A correct 
statement of the status of the claims is as follows: 

This appeal involves claims 1 , 3-4, 6, 11-15, 28-29 and 32-33. 

Claims 2, 5, and 8-10 are withdrawn from consideration as not directed to the 
elected species. 

Claims 7, 16-27 and 30-31 have been canceled. 

(4) Status of Amendments After Final 

The appellant's statement of the status of amendments after final rejection 
contained in the brief is incorrect. 

The amendment after final rejection filed on December 4, 2007 and thereby 
claims 34-40, has not been entered. 

(5) Summary of Claimed Subject Matter 

The summary of claimed subject matter contained in the brief is correct. 
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(6) Grounds of Rejection to be Reviewed on Appeal 

The appellant's statement of the grounds of rejection to be reviewed on appeal is 
correct. 

WITHDRAWN REJECTIONS 

The following grounds of rejection are not presented for review on appeal 
because they have been withdrawn by the examiner. The rejection of claims 1 , 3, 4, 6, 
11-15, 28-29 and 32-33 under 35 U.S.C. 1 02(b) as being anticipated by Litchholt '91 9. 

(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 

(8) Evidence Relied Upon 

5,503,919 LITCHHOLT et al 04-1996 

5,156,793 BUELLetal 10-1992 

(9) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 

Claim Language Interpretation 

A " web assembly of precursor garments" as set forth in claims 1, and 13-15 will 
be interpreted as at least one layer which is be used in the making of garments, i.e. 
divisible into at least two garments. This web will be considered to be the backsheet 
web layer at a minimum in claims 3 and 6, and such layer with the topsheet at a 
minimum in claim 4. The claim language is also interpreted in light of the definitions at 
page 9, lines 4-1 0, page 9, line 20-page 1 0, line 3, page 1 0, line 21 -page 1 1 , line 8, and 
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page 1 1 , lines 1 2 et seq. It is also noted that exact dimensions of the first and second 
widths nor the exact difference between the latter has been set forth, i.e. the tension 
and necking could be such that the second width could be just larger than the first width. 
It is further noted that the second width is not required to be exactly the same as the 
original width. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 1 , 3, 4, 6, 1 1 -1 5, 28-29 and 32-33 are rejected under 35 U.S.C. 1 03(a) as 
obvious over Litchholt '919. 

Claims 1 , 3-4, 6,11-1 5, 28-29 and 32-33 are treated as a single Group by 
Appellant (Note 37 CFR 41.37(c)(1)(vii), i.e. any claim argued separately should be 
placed under a subheading identifying the claim by number. Claims argued as a group 
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should be placed under a subheading identifying the claims by number). Therefore 
claim 13 is considered to be representative of each such group of claims. 

See Figures 1-3 and 5, Claim Language Interpretation section supra, col. 4, lines 
4-8 and 43-46, col. 15, lines 57-65, especially 61-65, col. 16, lines 10-12 and 17-20, col. 
17, lines 4-12, especially 9-11, col. 18, lines 6-10, and 16-28, col. 18, line 66-col. 19, 
line 2, col. 19, lines 9-21, col. 20, lines 44-51 (note col. 19, lines 59-61 with regard to the 
terminology "prestretched"), and 26-33, col. 21, lines 27-55, col. 25, lines 19-40, col. 26, 
lines 13-17 and 28-63, col. 27, lines 30-51, col. 28, lines 22-23, col. 29, lines 3-5, 50-56 
and col. 32, lines 31-43, and col. 19, lines 30-58, and thereby, by incorporation, Buell 
793 at, e.g., the Figures and col. 12, lines 9-15 especially with regard to ""a web 
assembly of precursor garments", i.e. Litchholt teaches a method of producing 
selectively elastic areas, e.g. cuffs at the waist and/or leg, for resultant garments, i.e. 
diapers, obtained from a web assembly, i.e. a topsheet and/or backsheet, of precursor 
garments which method includes the steps of applying tension sufficient to prestrain or 
prestretch, e.g. distort, the web assembly of precursor garments, to prestrain or 
prestretch, e.g. distort, the web assembly of precursor garments to a first dimension, the 
web assembly of precursor garments being extendible, i.e. having the capability to 
extend/expand, when the tension is removed, affixing an elastic material to selective 
areas/cuffs while at the first dimension, i.e. while tensioned, removing the tension from 
the precursor garments web, i.e. the precursor garments, with the elastic material 
thereon, dividing the web assembly into resultant garments and the elastic material 
holding the cuff area at a dimension in the resultant garments. It is the Examiner's first 
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position that the Litchholt reference explicitly teaches necking to a first dimension by the 
tensioning, the web capability of extensibility to a second greater non-necked dimension 
and causing the web to assume such second dimension at areas outside the cuff area 
having the elastic material thereon upon removal of the tensioning, and holding of the 
selected area of the web by the elastic material at a dimension narrower then the 
second dimension at the cuff area because, e.g., Litchholt teaches tensioning, e.g., in 
the machine direction at least a drawable nonwoven (It is noted that such could be at 
most elastomeric) to a "distorted configuration", i.e. a necked configuration, using the 
tension rollers and combining rollers, then completely attaching an untensioned elastic 
to at least cuff forming portions of such nonwoven and the nonwoven material itself not 
having, at the very least, the capability to fully return to its original configuration after 
tensioning, e.g. can return to just less than its original configuration, at the cited portions 
above. In any case, i.e. the Examiner's second position, since Litchholt at the very least 
teaches tensioning, e.g., in the machine direction, at least a drawable nonwoven (It is 
noted that such could be at most elastomeric) to a "distorted configuration" using the 
tension rollers and combining rollers, then completely attaching an untensioned elastic 
to at least cuff forming portions of such nonwoven and the nonwoven material itself not 
having, at the very least, the capability to full return to its original configuration after 
tensioning, e.g. can return to just less than its original configuration, at the cited portions 
above, it would be obvious to one of ordinary skill in the art that the Litchholt method 
necessarily and inevitably includes the claimed steps, i.e. necking a first dimension, i.e. 
a distorted configuration, by the tensioning, the web having the capability of extensibility 
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to a second greater non-necked dimension and causing the web to assume such 
second dimension at areas outside the cuff area having the elastic material thereon, i.e. 
completely bonded thereon, upon removal of the tensioning, and holding of the selected 
area of the web by the elastic material at a dimension narrower then the second 
dimension at the cuff area, especially in light of the teachings of '91 9 at, e.g., col. 1 9, 
lines 30-58, and thereby Buell '793 at, e.g., col. 5, lines 15-27, col. 12, lines 9-15 and 
35-43, col. 16, lines 22-37 and col. 2, lines 49-59, i.e. lack of puckering and bunching 
and lack of z-direction bulking due to tensioning and bonding. In either case, Litchholt 
contemplates permanent distortion by tensioning of a drawable web, e.g. in a machine 
direction, i.e. some degree of necking of a value more than 0%. It is further claimed 
tensioning sufficient not only to provide a percent neckdown but in the range of, e.g., 
about 20% to about 80% (note also the same in each of claims 1 , and 14-15, about 20% 
to about 60% in claims 28 and 32 and about 30% to about 50% in claims 29 and 33). 
This range is not explicitly disclosed by Litchholt. It is noted that the criticality of such 
ranges as compared to the widest disclosed range of greater than 0% to about 80% has 
not been set forth in the instant application, i.e. only set forth as desirable. It is again 
noted that Litchholt, see rejection supra, contemplates permanent distortion by 
tensioning of a drawable web, e.g. in a machine direction, i.e. some degree of necking 
of a value more than 0%. Also see '919 at, e.g., col. 19, lines 30-58, and thereby Buell 
'793 at, e.g., col. 5, lines 15-27, col. 12, lines 9-15 and 35-43, col. 16, lines 22-37 and 
col. 2, lines 49-59, i.e. the lack of puckering and bunching and the lack of z-direction 
bulking due to tensioning and bonding is recognized by '027. Therefore, the general 
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conditions of the claims are taught by the prior art at least. Furthermore, where, as 
here, the general conditions of the claim are disclosed in the prior art, it is not inventive 
to discover the optimum or workable ranges, i.e. about 20% to about 80% as claimed in 
claims 1, and 13-15, about 20% to about 60% as claimed in claims 28 and 32 and about 
30% to about 50% as claimed in claims 29 and 33 by routine experimentation, see In re 
Aller, 105 USPQ 233. 

(10) Response to Argument 

Appellant's remarks on pages 6-9, Section I are deemed moot, see Section (6) 

supra. 

Appellant's arguments with respect to Litchholt on pages 9 et seq, Section II 
which are substantially similar to those previously presented have also been considered 
but are deemed not persuasive because such are narrower than the teachings of the 
prior art and/or the claim language. For example, see the portions of Litchholt, 
especially, e.g., col. 4, line 7, the sentence bridging cols. 18-19, col. 21, line 30, col. 28, 
lines 22-23, col. 30, second full paragraph, col. 16, lines 12-13, i.e. elasticity in discrete 
areas not only entire panels, elastic foams attached in untensioned condition, elastic 
foams of many shapes including strands attached due to adhesive properties of foam 
and/or other bonding agents, controlled distortion in the machine direction and the claim 
language, i.e. claim 13 does not require the selective area be a leg cuff, return to the 
original width or configuration, see Claim Language Interpretation section supra, or 
affixation by adhesive. 
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Therefore, the rejection of claims 1, 3, 4, 6, 11-15, 28-29 and 32-33 under 35 
U.S.C. 103(a) as obvious over Litchholt '919 is deemed proper and maintained. 
(11) Related Proceeding(s) Appendix 

No decision rendered by a court or the Board is identified by the examiner in the 
Related Appeals and Interferences section of this examiner's answer. 

For the above reasons, it is believed that the rejections should be sustained. 

Respectfully submitted, 

/Karin M. Reichle/ 

Primary Examiner, Art Unit 3761 

Conferees: 
/Tatyana Zalukaeva/ 

Supervisory Patent Examiner, Art Unit 3761 



/Angela D Sykes/ 

Supervisory Patent Examiner, Art Unit 3762 



